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Dear Mr. Bomer: 

Letter Opinion No. 95-079 

Be: WhetherTexasTnsumr~ code article 
l.O6Crestrictsa8xmergeneinlcounscIof 
theTexasDqWmentof~&um 
appearingonllisorllerownbdulfbefore 
the department (TIM 32902) 

Youask~ethaTexConst.~.L,827limitstheapplicationofTaIas.Codt 
art.1.06Ctoaformagemsalcounselllppearingon~ownbehalfbefontheTacas 
Department of Insurance (the “departmant” or ‘“I’DI”).” You quote subsection (a) of 
article 1 .OSC, “the TDI ‘revolving door’ statute,” which provides, in mkvant part: 

A person serving as...gcncral counsel...may not, for a 
paiodofoneyearaftathedatetbepasoD~tobe;..genaal 
counsel...representanypersoninamatterb&rethedepartment 
or receive compensation for savices rendered on behalf of any 
person regarding a matter pending before the depamaart. 

Yousayrhat”~ltisthepositionofthisagencythata~~~gcnaaloamsdis 
prohibited from representing himself in a matter before the department for one year after 
heceascstobcgeneralcounsd.” However,youadyisethat”ithasbea~argued”that 
under a&e I, section 27 of the state cxmstitution-which among other things proteus the 
right bf citizens to “apply to those invested with the powers of government for redruss of 
grievances or other purposes, by petition, address or remonstrance”-“a former general 
counsel cannot be denied the right to appear on his own behalf before the departmem, 
notwithstanding the prohiiition of Tcx. Ins. Code art. 1.06C.” 

You indicate that your construction of article I.060 prohiion as including 
“quesedng” oneselfbefon the department is based on Ethics Advisory Opinion No. 44 
(1992). Tkt opinion considered the prohibition in the generally applicable “ravolying 
door” statute, now in Government Code section 572.084, making it unlawfkl for &mar 
mrmbcrsofaaagency’sgovcmingbodyor~fbrmaareattiveheadtomaLe,witbintwo 
years of their cessation of serviC% communications or apm beforetheew. 
“withtheintentto~uena;““onbehalfof~pacOninconneaionwith~rrm#aan 
which the PaJon seeks official action.” The opinion concluded that the section 572.054 
prrhiiition included %xnmunications or appearances on the former officer’r own behalf.” 
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Ethics Advisory Gpiion No. 44 (1992) at 2. The opinion acknowledged, however, that 
“[u]nder the due process requirements of the federal Constitution, a former officer may in 
some ckumstmccs be entitled to appear b&ore or communicate with his forma board.” 
hi. at 2 nl (citing Memphis Light. Gas, & W&r Div. Y. Crt#, 436 U.S. 1 (1978)). 
Subsequently, in Ethics Advisory Gpiion No. 250, the Ethics Commission declined to 
respond to the question you present here-whether the revolving door provisions in article 
l.O6C, Insurance Code, similady restricted repmmntation on one’s own b&a&stating 
that the cmmission had “no authority to ,interpret provisions of the Imumnce Code.” 
Ethics Advisory opinion No. 250 (1995) at 2. (Govemment Code chapter 571, 
subchapter D directs the Ethics Commission to issue opinions, at the request of affected 
persons or on its own initiative, on the application of laws in Government Code chapters 
302,305. and 572; title 15, Election Code; and Penal Code chapters 36 and 39). 

While we do not think it necesmry hem to specifIcaIly address the scope of the 
revolting door provision of Goverruitent Code section 572.054, as treated in Ethics 
Advisory Gpiion No. 44, it is our opinio% in response to your question, that ~nmranm 
Code article lMC(a), in restricting by one of the enumerated former officers or 
employees “mpmsenttation of] any person in a matter before the department,” was not 
intended to restrict a covered individual’s appearin& in fact, on the individual’s own behalf 
More the department. 

We believe that the purpose of article 1.06C was to restrict a forma officer or 
employee from taking advantage of connections the former officer or employee might 
have. with the agency in representing or providing other services to other persons or 
entities who dealt with it. However, where such officer or employee would otherwise be 
entitledtoassertarightorbehcardbytheagurcyonhisorhaownbehalS,we&not 
think that article 1.06C was intended to operate to restrict his or her doing so. Such a 
construction of the p&on would only have the effect of obliging the former officer or 
employee to obtain representation for himself or herself in such ckumtances, a result 
which we do not see as serving the purposes of the provision, particularly as the agency 
personnel involved would in any case be aware that it was their former colleague who was 
the party in interest being rcprescnted. Such result would also, we think, place an 
unreasonable burden on those former officers or employees, who were themselvm not in 
the business of representing or assisting others before the agency, should they themselves 
have business before it, since they would be obliged to obtain representation to do such 
business. Finally. whether viewed as derived fmm due process principles or other 
corollary one? such as those of article I, section 27 you refer to, the right of an individual 
toappuvonhisorhao~behalfmthtrthan~u~counsdcannot,~thinL,be 
denied-at least on the basis ofany state interests arguably furthered by article 1.06C. Cj, 
c~.,Ta~RCiv.P..7@asonmsyappear”inpasonorby~attomey”);Expmlc 
Shqfer, 649 S.W. 2d 300.302 (Tex. 1983) (“[O]rdering a person to be mpmsented by an 
attorney abridges that person’s tight to be heard by him&.“). 
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Again, we conclude, in response to your question, that Insurance Code article 
l&C, in restricting a former Department of Insurance general counsel hm 
“representIig] any person in a matter before the department,” does not restrict such 
fomxr general counsel’s appearing on his or her own behalfbefore the department.1 

SUMMARX 

Insuranw Code 8rticle 1.06C. in res+ting a former Department 
of Insurance general counsel from representing “any person” in a 
matter b&m the department, does not restrict such former general 
wunsel’s appearing on his or her own behalfMore the department. 

Yours very truly, 

/l/v--~\ 
Wti M. Walker 
Assistant Att6mey General 
opinion Committee 


